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(Abstract)

Constitutional Basis of the Dismissal Limit

Hong, Seok-Han"

According to the principle of contract law, an employer is free to terminate an
employment contract. However, dismissal should be distinguished from the
termination of other general contracts. This is because dismissal is a total
deprivation of the opportunities to earn a living from an employee, to extend the
personality of the individual, and to contribute to the maintenance of the
constitutional economic order. Accordingly, the Labor Standards Act stipulates
restrictions on dismissal.

Basically, the restriction of dismissal can be seen as limiting the employer's
basic right such as freedom of business or freedom of contract by law. The
rationale for restricting dismissal is that it protects workers who are in the
status of weaker and who are deprived of opportunities for livelihood and
extension of the personality by dismissal, minimizes adverse effects on the social
and economic community of dismissal, and pursuits of integration of the
community.

In contrast, the problem is where to find the constitutional grounds of the
obligation of the state to protect workers from unfair dismissal in the mutual
relationship of workers and the state. That is, where to find concrete grounds for
resolving constitutional disputes in relation to whether to maintain working
relationships.

This problem is related to find out not only the grounds and criteria to resolve
disputes related to dismissal if the legislator does not enact a law restricting
dismissal, but also the criteria for judging whether the provisions of the T"Labor
Standards Acty , which stipulate restrictions on dismissal, are appropriate for
achieving the purpose of the Constitution protecting the labor relationships.

This paper examines the constitutional grounds for the protection of the labor
relationships by restricting dismissal, focusing on the Freedom of Occupation and
the Right to Work.

* Professor, Department of Law, Mokpo National University.



sl 0 A[Bhel S

193

1A
ru
N
<2
B
ro
kl

la
-
Ofol

X
rot

It can not be denied that the restrictions on unfair dismissal is derived from
the obligation of the state to protect the basic rights. worker's Freedom of
Occupation is derived from the obligation to protect the basic rights of the state
to protect it from infringement by the employer. In other words, the state must
protect the worker's freedom of occupation from being infringed by the employer.
In addition, the ground for protecting the labor relationships by limiting unfair
dismissal can also be found from the Right to Work. This is because the Right
to Work is a fundamental social right that requires active intervention of the
state, including the right to demand standards of working conditions that

guarantee human dignity to the state.

Key Words : Dismissal, Employment Contract, Constitution, Labor Standards
Act, Freedom of Occupation, Right to Work
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